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Hope
Diltts
lor Honest Trade in Bulbs
Chinese garlic made the news
recently. Like something
straight out of an Ian Fleming
novel or an Interpol press
release.

Smuggling and Customs
Fraud in Garlic Imports
Unlike forms of smuggling
that may be familiar, this was a
case of smuggling Chinese
garlic into Europe. This is a
pervasive problem, and not
peculiar to Europe. These
episodes of smuggling and
customs fraud are the riposte
or third phase in the following
chronology of trade point/
counterpoint: First phase:
exploitation by Chinese garlic
producers of export market
opportunities, capturing significant market share. Second
phase: foreign country reac-

tion to protect local garlic
growers, leading to the imposition of trade law remedies
(antidumping duties, quota
regimes) as a means of
spanceling imports of Chinese
garlic. Third phase: Chinese
exporters and local importers
seek to evade customs and
trade laws rather than comply.1

Smuggled Garlic
As the global news media
reported in January 2013, the
triggering event occurred
when Swedish prosecutors
issued international arrest
warrants for two British men
suspected of smuggling over a
ton of Chinese garlic into the
country.2 After first clearing
customs in Nor way, where
the garlic is entitled to dutyfree entry under subheading
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0703.20 of the Norwegian tariff schedule,3 the suspects
transferred the garlic4 onto
trucks and crossed into Sweden along the lengthy border
between the two countries.
Presumably, the garlic was
placed into free circulation
within the EU customs
territory, but there is no information regarding the documentation that apparently
facilitated that onward physical movement.
The thieves had no "opportunity costs" in the form of
duties imposed on the garlic
because ( 1) the goods were
duty free in Norway, and (2)
they avoided customs checks
and thus the imposition of
EU -wide import duties of
more than $13 millions by the
Swedish authorities. A lengthy
police investigation (which
included the review of Skype
transmissions) led to the identification of the two Britons
allegedly behind the Swedish
operation, which took place in
2009-2010.

If this story of smuggled
garlic appears familiar, it could
be because of another recently publicized European case.

False Customs
Declarations
In December 2010 and January 2011, Polish authorities,
with the close cooperation of
Dutch customs officials,
seized 144 tons of Chinese
garlic that initially had
entered the EU customs territory via the Netherlands.
Unlike the Norway/Sweden
case, the garlic was not smuggled in the strict sense,
because customs formalities
had been met. Instead, the
garlic was falsely declared to
be onions, and the higher
duties that apply to garlic
were avoided. The impact of
the customs fraud was over €
1 million in evaded duties.s
These cases are significant
because of how much garlic
smuggling there is and the
underlying features of the

international trading system
that the story reveals.

Chinese Garlic
Production
According to reliable estimates, China produced 19.2
million tons of garlic in 2011.7
That figure dwarfed the U.S.
production of 190,000 tons.
Chinese production accounts
for nearly 80% of global production,s a lot of which is
exported, to the dismay of
local producers elsewhere.

Responses by
Consumer Countries
One of the enduring truths of
international trade is that lowprice imports that may be a
benefit to consumers are normally a grievance for local
producers. The introduction
of lower-priced imported
products creates competition,
which leads to lower prices.
Absent that competition, the
local producer would have a
freer hand in pricing its products on the local market.
Another factor is that most
countries' trade laws are
geared to protect those local
producers, at the expense of
consumers' lower costs or
wider choices, although this is
1

For further discussion of customs
fraud and the circumvention of
antidumping duties, see Neville,
"Circumvention
Claims
in
Antidumping Cases," 21 JOlT 24
(December 2010); Neville, "False
Origin Leads to Huge Customs
Penalties," 19 JOlT 29 (May 2008).

not the space to debate the
wider policy implications of
that fact of international trade
law. The result is that some
aggrieved countries have
responded to surges in Chinese exports of garlic (the first
phase identified above) by
adopting measures to effectively stifle those exports.
These responses reflect the
second phase identified above.

EU Tariff Rate Quota
In the EU, the focus has not
been on China's trade practices, as in, "How did China
gain such market share?;' but
on Chinese market dominance. That success in the EU
market threatened its producers in Spain, France, and other members. As a result, the
EU remedy to this "China as a
too successful competitor"
phenomenon has been to turn
to a tariff rate quota system, 9
under which a different tariff
is applied to all garlic imports
depending on whether the
import volume at the time of
entry is above or below a predetermined trigger level.
In the EU, the tariff rate
quota for garlic is imposed
under tariff item 0703.20.00
of the EU Harmonized Tariff
System. For garlic that is
plus € 120 per 100 kg on most
imported garlic classifiable in subheading 0703.20.00.
6

2 See "Who, What, Why: Why Do

3

4

For information from the offices of
the European Anti-Fraud Office
(OLAF), see http://ec.europa.eu/anti_
fraud/media-corner/press-releases/
press-releases/2011 /2011 0110_01_
en.htm.

Criminals Smuggle Garlic?," BBC
News Magazine, January 11,2013,
www.bbc.co.uk/news/magazine20976887

7

On the tariff classification of imported articles, see Neville, "Classification Quandaries," 24 JO IT 19
(March 2013).

8 See, e.g., the discussion at http://
en.wikipedia.org/wiki/Garlic#Euro
pean_garlic. ·

Norwegians will recognize that as
Hvitlok.

5 As discussed below, the EU levies

a compound duty rate of 9.6% duty

Source: U.N. Food and Agriculture
Organization, http://faostat. fao .
org/site/567/DesktopDefault.aspx?
PageiD=567#ancor.

9 The tariff rate quota system is an

alternative way of protecting
domestic producers by means of
restricting import volumes. See
generally Neville, International

imported within the quota
allotment, the duty rate is
9.6% ad valorem. For garlic
that is imported after the
quota has been used up, however, the duty that is collected is a compound duty of that
same 9.6% ad valorem plus
an additional specific tariff of
€ 120 per 100 kg. The EU has
divided up the worldwide
quota amount of 58,870 tons
as follows: Argentina19,147; China-33,700; other-6,023.
This means that the EU has
both an overall or"macro"level quantitative restriction of
some 58,870 tons, as well as a
country-specific level quota.
Once the quota is exhausted,
either at the macro or relevant
specific-country level, the
importer starts paying a
whopping additional duty of
[euro ] 120 per 100 kg. This,
in turn, means that if the China-specific quota of 33,700
tons has been used up but
there is available open quota
at the macro level remaining,
the importer might seek to
claim an origin other than
Chinese for the garlic to avoid
that additional imposition.
There is no need to run the
risk of smuggling the goods,
as a false claim of origin will
allow the payment of a lower
Trade Laws of the United States.
Statutes and Strategies (Thomson
Reuters/WG&L, 2012). ch. 4.
10 Apparently, there are reports of an
Irish case where garlic was imported as "apples."
11 For more detail on the complexity

of antidumping and countervailing
duty legislation, see Neville, supra
note 9, ch. 10, by Stuart M. Rosen).
12 This tariff classification is the U.S.

analogue of the EU tariff treatment
and it illustrates the degree of "harmonization" of the tariff nomenclature system at the international level.
13 For comparison, the [euro ]120 per

100 kg. additional specific duty on
garlic that is levied on over-quota
garlic by the EU equates to [euro
]1.20 per kg, or roughly $1.62 per
kg. at the current exchange rate.

duty-a good result in these
circumstances. But if there is
no available quota for Argentina or a third-country garlic,
i.e., all available quota has
been used up or "decremented;' to use U.S. customs law
parlance, a false claim of origin will not make any sense
because all imported garlic
will be hit with the same high
compound duty, regardless of
China or third-country origin.
Instead, there might be outright smuggling of garlic into
EU territory-the Norway/
Sweden case-or the false
declaration of garlic as something else-the Dutch/Polish
onion case, with garlic called
"onions."1o
The lesson: it's hard to keep
a good, resourceful thief on
the straight path. In the United States, a different customs
and trade law case emerged.

U.S. Antidumping
Orders
U.S. producers, centered principally in Gilroy, California, the
self-proclaimed "garlic capital"
of the United States, went on
the attack in the early 1990s by
seeking to prove that the Chinese producers and exporters
had won market share unfairly by dumping onto the U.S.
market. The impact of a successful dumping case is an
immediately imposed special
antidumping duty on imported goods that are within the
scope of the antidumping
order, i.e., on the subject goods
from the specific named country. These antidumping duties
are levied in addition to normal customs duties, and at
rates meant to negate the effect
of the dumping. This high
duty rate tempts criminals to
circumvent the law by either
smuggling or, more usually,
presenting fraudulent coun-
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try-of-origin declarations or
false product descriptions to
customs officials.

U.S. Dumping RulesOverview
In its broadest terms, "dumpmg" is the practice of selling
merchandise in an export
market at prices lower than
the prices at which comparable merchandise is sold in the
home market of the exporter
or lower than the fully allocated cost of producing the merchandise, including a measure
of profit.
An aggrieved party with
standing (such as a trade
group representing domestic
garlic producers) is entitled to
petition the International
Trade Administration within
the U.S. Commerce Department and the International
Trade Commission (ITC). The
petition itself need not prove
dumping, but must include
"reasonably available" information supporting the extent
of the injury and the role of
the offending country.
If the Commerce Department finds that the goods have
been dumped, and the ITC
determines that a U.S. indus~~~
~--~~~-=~
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CBP maintains laboratories capable
of analyzing the composition of articles . Tariff classification and other
customs law consequences often
turn on the material make-up of a
good. Whether it is made of porcelain or other ceramic, for example,
can have a large impact on the duty
rate assessed. A porcelain serviette
ring will attract a duty of 20.8% ad
valorem (item no. 6911 .10.6000,
HTSUS) in the United States, while
a ceramic variety will carry a lower
duty rate, 9.8% ad valorem (item
no. 6912.00.4600, HTSUS) . There
are differences in the customs
treatment of many other categories
of goods, including textiles, which
arise from the composition of the
imported articles. When a visual
inspection is insufficient to determine the composition of an article,
CBP's import team at the port of
entry can request a CBP laboratory
analysis.

try is "materially" injured or
threatened to be injured by
reason of dumping, it will calculate punitive dumping margins-a rate in excess of 100%
is not unusual. The Commerce
Department will issue orders,
deposit rates, and final
antidumping rates and publish
them in the Federal Register.
Each order is specific as to the
commodity, country of origin,
and manufacturer/shipper.
Finally, once an anti-dumping order is issued, it is the
responsibility of Customs and
Border Protection ( CBP) to
enforce the order and collect
the duties. In an unusual procedural twist, exposure to duty
liability is a very uncertain
proE:ess because bond or cash
deposit payments are set at
rates that are only estimatesthe actual duty collected on
liquidation may change pursuant to a subsequent "administrative review." The actual
setting of final liability and collection of duties can come
years after importation.11

Anti-Dumping Orders
on Chinese Garlic
In the United States, garlic is
typically dutiable under a spe~-

~
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15 The lab test was described in ruling

no. 230694 (May 18, 2006), another garlic origin case (discussed in
the text below): "Specifically, the
characteristics of certain trace elements, e.g., calcium, phosphorous,
were compared to 'reference samples' of garlic known to have been
grown in the People's Republic of
China (PRC) and garlic known to
have been grown in Mexico."
16

The lack of receptivity of CBP
Headquarters to an importer's
impeaching evidence from an independent laboratory analysis is
shown in ruling no . H086459
(November 19, 2010), a tariff classification matter.

17 Ruling no. W562809 (April 23,

2004) ("The importer has not provided any laboratory tests to
demonstrate that another testing
method might show that the same
samples are of Vietnamese-origin .
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cific duty of less than a halfcent ($.0043) per kg. under
item no. 0703.20.0000, Harmonized Tariff Schedule of
the United States (HTSUS), 12
and additional antidumping
duties have been levied successfully on imports of Chinese garlic since 1994.
Currently assessed dumping
margins for some exporters
range from $0.20 per kilogram to the countrywide rate
of$4.71 perkilogram.13
As noted, the presence of
these high rates creates a powerful incentive to either falsely
declare Chinese garlic to be
something else, like apples or
onions, or to lie about the origin of Chinese garlic. Also, as
seen in certain EU cases, if an
importer can say that Chinese
garlic is from somewhere else
by a mere ipse dixit, he stands
to gain. This is because garlic
from other countries can be
imported without the _additional burden of these
antidumping duties.
Of the two methods, the
false product declaration is
riskier. It is more easily discoverable through a customs
inspection than the actual origin of an imported commodity that is correctly declared to
~-..,·,.,-~=

be garlic but is claimed to have
an origin other than China.

CBP Discards
Mexican Origin Claim
for Chinese Garlic
In the Swedish case, the
unscrupulous Britons smuggled Chinese garlic across the
border from neighboring
Norway. In the United States,
there is documented evidence
of several false claims of origin for fresh garlic imports
from U.S. neighbors. CBP's
ruling no. 562043 (March 11,
2002) involves claimed Mexican origin.

- - -...........-.........,~--.,.,..,_......,...._"'""""'_"~------:---~---:=~

Rather than producing laboratory
evidence that an alternative testing
method would render such a result,
the importer provided CBP with
certificates of origin and invoices
from Vietnam showing purchases
of garlic. In light of the scientific evidence presented in this case, we
find that the certificates of origin
and invoices are not persuasive.").
18 Ruling no . 966365 (August 22,
2003) (documents submitted included a certificate of origin from the
Thai Ministry of Commerce, a Thai
Department of Agriculture Phytosanitary Certificate , a plant
inspection certificate, and an English translation of a Thai-language
original memorandum purportedly
from the Thai Department of Agriculture stating that garlic of Chinese
origin is grown in certain areas of
Thailand and that Chinese-origin fertilizer has been used on agriculture
in certain areas ofThailand) .

19 19 U.S.C . section 1520(c)(1),

repealed in 2004.
20 Ruling no. 562751 (May 10, 2004).
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In the United States, under 19
U.S.C. section 1592.

22 In the United States, under 18

U.SC. section 1001.

23 An "absolute quota"

is a quantitative restriction by which imports
beyond a stated level are not permitted entry, in contrast to either
a tariff rate quota (TRQ) or a tariff
preference level (TPL) scheme
under which imports beyond a
stated quantity level are permitted
but with the payment of a higher
duty (TRQ) or without the benefit
of preference such as under a free
trade agreement (TPL). There was
a WTO-sponsored program of
absolute quotas. on textiles and
apparel that was gradually phased
out and eliminated altogether in
2005.

The subject entries of freshpeeled garlic were made in
1997 and 1998. The importer
claimed Mexican country of
origin on the entry documents, with a corresponding
free duty rate under NAFTA.
The port, aware of the existing
antidumping orders and suspicious of the garlic's origin,
collected a two-pound sample
and sent it to a Customs
Research Laboratory14 for
analysis. Later, in conformity
with the antidumping orders,
the port also demanded the
additional amount due in the
form of antidumping duty (in
customs parlance, "rate-

advanced" the entry, via a CF29 Notice of Action). The
laboratory test was to examine
the sampled article through
spectrographic analysis for the
presence of trace elements.1s
While there is no record of
what the Customs Lab did
with the garlic that was not
subject to spectrographic
analysis, it did ultimately
declare the origin as Chinese.
Headquarters issued the
ruling in response to the
importer's challenge under the
Application for Further
Review, inter alia, of the country of origin determination.

The garlic importer was
unsuccessful in overturning
the CBP determination
because it failed to meet its
burden of offering any evidence to impeach the reliability of the Customs Research
Laboratory's finding that the
origin of the garlic was China.16 As a result, the Chinese
origin stood despite the
importer's "evidence" that the
garlic was Mexican-origin, i.e.,
a pro forma invoice and an
inward cargo manifest showing that the port oflading was
Tijuana, Mexico, and the port
of arrival was San Diego, California.An experienced (read:

cynical) observer would
remark that, by itself, this
paperwork merely proved that
Chinese garlic could be transshipped via Mexico.
Also unsuccessful was a
similar gambit by an importer
claiming Vietnamese origin
for garlic to impeach the CBP
Laboratory results of a 99%
probability match with a reference sample of Chinese origin through documentary
evidence alone.17 Similarly
unavailing was another
attempt by an importer claiming Thai origin for its garlic to
"paper over" a failure to pro-

duce its own laboratory analysis to contradict the CBP lab
results. 18

CBP Corrects Itself
But not all garlic is from China, and not all importers are
lying about origin. In another
"China or Mexico?" case with
antidumping duty implications, ruling no. 230694 (May
18, 2006), the CBP laboratory
in Springfield, Virginia, conducted a first analysis of garlic, also laden in Tijuana and
also imported at San Diego,
and determined that the samples were Chinese. As a result,
CBP concluded that the origin
was Chinese, subjecting the
imported garlic to the
antidumping duty.
The importer filed a petition under the customs law
provision alleging a mistake of
fact19 and subsequent review
by another CBP lab, in Georgia, showed that there was a
greater-than-93% probability
match with Mexican garlic.
CBP allowed protest of the
denial of the importer's section 1520( c) petition.
This was not the only
report in which a CBP lab had
initially reached an erroneous
conclusion on the origin of
garlic. That ruling relied for
support on a 2004 CBP Headquarters ruling2o that first
summarized the state of the
law as to the legal presumptions attaching to CBP lab
results and then showed that
the importer had rebutted a
presumption of correctness:
CBP's laboratory testing
methods are presumed reliable, but that presumption
may be rebutted. In HRL
562751 fresh garlic was first
tested by the CBP lab in Los
Angeles which concluded
that the garlic was grown
and harvested in the PRC.
Subsequently, samples of

this garlic were tested again
at the CBP lab in Savannah,
which concluded that the
garlic was grown and harvested in Mexico. HRL
562751 concluded that the
results of the second testing
of the garlic in Savannah
successfully rebutted the
presumption of correctness
of the Los Angeles testing.
Thus, CBP found that the
garlic at issue originated in
Mexico.

Exposure to these duty
rates is not the worst that can
happen to an importer.

It Could Get Worse
Some of the activities dis cussed above may be
described as fraudulent or at
least negligent. If CBP or
another customs authority
perceives the importer's conduct in this light, the importer
may be liable for civil penalties
under the customs law21 or for
criminal law sanctions.22

Portable Property
Garlic and other commodities
are types of portable property and customs authorities
expect that as the goods cross
borders, the importers have
been truthful. Where there are
lines drawn by virtue of the
customs and trade laws, such
as in the EU's tariff rate quotas
and the U.S. antidumping
duty laws, with goods on one
side or the other of the line
treated differently, there will be
importer attempts to cross
those lines.
Garlic and other commodities are as susceptible of
being transshipped or otherwise the subject of false entry
documentation as textiles and
apparel were prior to 2005
when the absolute quota
regime23 under the World
Trade Organization was in full
force and vigor. e
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