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Fnndaiiiental Principles 
This monthly column is an 
ongoing journey into customs 
and trade laws at the domes
tic level in the United States, 
with some occasional discus
sions of the domestic law in 
other jurisdictions, as well as 
at the international level as 
embodied by the World Trade 
Organization (WTO) in 
Geneva and the World Cus
toms Organization (WCO) in 
Brussels. 

No matter what the topic in 
international trade laws, or 
administration of those laws, 
some fundamental principles 
are consistent guides. But for 
an international trade transac
tion that is beyond the familiar 
reach of those trade law prin
ciples, there may be an unrec
onciled conflict between those 
principles and principles that 
derive their force from disci
plines outside the trade laws. 
Two examples of unresolved 

conflict are the open questions 
around the trade laws and 
international worker rights, 
and between the trade laws 
and environmental and 
wildlife protections. For all of 
the praise heaped on the 
WTO system as a comprehen
sive corpus of normative rules 
governing international trade 
in goods, this is a significant 
failing., If that is not the case, 
and a given transaction is sub
ject to the international trade 
laws, a WTO member govern
ment must ensure that its laws 
and their administrative 
actions comport with those 
principles. 

For all trading nations that 
have signed on to the General 
Agreement on Tariffs and 
Trade (GATT), beginning 
with its inception in 1948 and 
later in its renewed format in 
1994, these guiding principles 
serve as the benchmarks 
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whereby adherence to the 
international community of 
trading nations is gauged. The 
GATT 1994 principles are dis
cussed below. 

MFN 
The first obligation that GATT 
1994 imposes (Article I.1) is 
to provide most favored 
nation (MFN) treatment. 
Members are to treat all other 
members equally without 
playing favorites among 
imported articles in respect of 
any advantage, favor, privilege, 
or immunity granted to "like 
products:' This is to prevent a 
member from discriminating 
against other international 
traders, or at least against oth
er GATT members. For exam
ple, if the United States were to 
levy a duty of 10% against all 
imports of widgets but excep
tionally levy a 15% duty 
against widgets from France, 
France would have the right to 
challenge the United States 
measure in the WTO's dispute 
settlement system. 

An actual example is the 
case that Argentina recently 
brought to the WTO against 
alleged U.S. restrictions on the 
importation of fresh lemons 
from the Northwest region of 
Argentina.2 One of the crucial 
issues turns on whether the 
French widgets-or Argentine 
lemons- are "like" the widg
ets or lemons from other 
countries. If not, or if there is 
some justification for discrim
inatory treatment against 
those specific imports, such as 
legitimate health or safety 
issues, there is no GATT viola
tion. The deviation from this 
universal principle that is 
characterized by the prolifera
tion of free trade agreements 
(FTAs), with benefits extend
ed reciprocally by trading 
partners on a selective basis, is 
one of the primary objections 
raised against FTAs by free 
trade philosophes. 

National Treatment 
The proscription against dis
crimination among imported 



goods would be a hollow rem
edy without a parallel prohi
bition against discrimination 
in favor of locally produced 
goods viz. imported goods 
regarding the imposition of 
domestic taxes and other reg
ulations. GATT Article III.4 
provides this standard, where
by imported goods are 
accorded the same treatment 
as "like product" goods of 
national origin. A prior col
umn discussed this restriction 
in connection with the WTO 
case against the Thailand gov
ernment's discriminatory 
treatment accorded to Philip
pine cigarettes.3 Article III 
contains other anti-discrimi
natory provisions, especially 
regarding imposition of inter
nal taxes. 

Quantitative 
Restrictions 
One of the other principal 
goals of GATT was to outlaw 
the use of quantitative restric
tions (quotas). Instead of the 
distortions caused by quota 
regimes, GATT (Article XI) 
posits that countries should 
rely exclusively on the use of 
duties, taxes, and other 
charges. There are exceptions 

1 The opportunity to reconcile these 
issues that was lost with the ill
advised demise almost 65 years 
ago of the Havana Charter of the 
International Trade Organization is 
an enduring failure of tragic propor
tions. See the discussion on trade 
and social policy in Neville, Interna
tional Trade Laws of the United 
States: Statutes and Strategies 
(Thomson Reuters/WG&L, 2012), 
ch. 3. 

2 United States-Measures Affect
ing the Importation of Fresh 
Lemons, DS 448, request for con
sultations (September 3, 2012). 

3 See Neville, "The Next Frontier: 
Border Taxes in Emerging Markets;· 
22 JOlT 17 (September 2011). 

4 Textiles and apparel had been the 
subject of a network of bilateral 
agreements that imposed quanti
tative restraints on imports into 
developed textile-consuming coun
tries, including the United States 

to this general prohibition, 
e.g., allowing for temporary 
quotas in response to food 
shortages. 

A good example of this 
replacement of quotas with 
customs duties, "tariffication;' 
is the current embodiment in 
the Harmonized Tariff Sched
ule of the United States of the 
tariff treatment of agricultur
al products. Another recent 
example is the replacement in 
2005 of the use of quotas for 
regulating the import volumes 
of textiles and apparel prod
ucts. This substitution had 
been agreed as part of GATT 
and the general move to elim
inate quotas.4 

Customs Formalities 
Perhaps the most direct (or at 
least most common) applica
tion of the laws for trade in 
goods is the customs clearance 
process and the assessment of 
customs duties. The tariff clas
sification of imported goods 
is accomplished through 
application of the Harmo
nized Tariff System. 5 

GATT Article VII estab
lishes the basic premise that 
there should be agreed rules 
for the customs valuation of 

and the EU, from textile-producing 
developing countries dating to the 
1960s. The bilateral agreements 
were negotiated within the context 
of three multilateral agreements. 
The last such agreement was the 
Agreement on Textiles and Cloth
ing (ATC) (1995-2005). which 
replaced the Multi-Fiber Arrange
ment (1974-1995). Under the ATC, 
quotas were to be gradually elimi
nated. The last remaining quotas 
dropped off at the end of 2005, 
replaced by a tariff-based system. It 
was the end of the quota system 
that resulted in significant shifts in 
textile and apparel production and 
trade. 

5 For more on tariff classification, see 
Neville, supra note 1, ch. 4. 

6 Agreement on· implementation of 
Article VI of the General Agreement 
on Tariffs and Trade 1994; Agree
ment on Subsidies and Countervail
ing Measures. 

imported goods. The actual 
formal name for what is com
monly termed the Valuation 
Agreement, which provides 
these formal rules, is the 
Agreement on Implementa
tion of Article VII of the Gen
eral Agreement on Tariffs and 
Trade 1994. This agreement, 
and especially its focus on 
related-party pricing, is of pri
mary importance for interna
tional tax specialists. 

One of the primary advan
tages for private-sector trading 
is the degree of transparency 
in the trade law system in the 
United States. Most of the 
information that the trading 
community may need in deal
ing with the U.S. agencies is 
readily available online, 
including matters as diverse as 
the complete Focused Assess
ment audit program to be 
applied by Customs and Bor
der Protection, or the regula
tions on the Iran sanctions 
administered by the Office of 
Foreign Assets Control. 

It may be possible to over
state the value of the trans
parency of an already very 
complicated system. From 
experience, this degree of 
transparency in the U.S. sys
tem is very much an exception. 
The private sector looking for 
information on the laws and 
administration of imports in 
other jurisdiction will general
ly be frustrated. This issue can 
be viewed against the GATT 
Article X requirement for 
GATT members to publish 
their body of laws, regulations, 
judicial decisions, and admin
istrative rulings. 

Special Regimes 
There are also separate agree
ments under which GATT 
members have committed to 
follow specific rules for the 
imposition of trade remedies 

for unfair competition, dump
ing, and unfair subsidies,s as 
well as for the use of safeguard 
relief from disruptions caused 
by increased import volumes 
(GATT Article XIX). Traders 
can take some comfort in that 
any GATT member's attempt 
to apply trade remedies must 
follow the strictures of these 
agreements and that such 
trade remedy laws and their 
administration are subject to 
challenge at the WTO. Thus, 
the review is not only of the 
substance of the laws but also 
their administration, so that 
the discriminatory adminis
tration of a facially neutral 
statute is actionable. 

Conclusion 
The international trading sys
tem is founded on a solid 
principle of nondiscrimina
tion, as manifested in the twin 
bases mandating MFN treat
ment and national treatment. 
The use of quotas has been 
singled out as particularly dis
torting. Other guiding princi
ples ensure a degree of 
predictability and procedural 
fairness and transparency. 

Exporters of products to 
other GATT members should 
be mindful of the protections 
that they receive as a result of 
the commitments that those 
members make to the United 
States and its fellow partici
pants. It is also important that 
importers into the United 
States and others understand 
that the United States has 
made parallel commitments, 
and that a failure to honor 
those commitments (as when 
the United States chooses to 
apply certain antidumping law 
methodologies developed by 
the Department of Com
merce) may lead to WTO 
challenges against the United 
States.e 
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